
	Page   of  10 Pages
Cause No. 111111-A
Application for Writ of Habeas Corpus
Ex Parte: John Doe
	CAUSE NO. 111111-A           

EX PARTE	§		THE DISTRICT COURT OF 
§
§		HARRIS COUNTY, TEXAS
JOHN DOE 	§
§		232ND JUDICIAL DISTRICT

 
APPLICATION FOR WRIT OF HABEAS CORPUS


TO THE HONORABLE JUDGE OF SAID COURT:

	COMES NOW, JOHN DOE, hereinafter referred to as Applicant, by and through his Attorney of Record, ________________,  in the above styled and numbered cause, and pursuant to Article 11.072 of the Texas Code of Criminal Procedure and Article 5, Section 8 of the Texas Constitution would show the Court the following:
I.
	That Applicant formally waived Indictment and pleaded guilty to the Criminal Information in Cause No. 123456, and was convicted in this Court of the offense of “Possession with Intent to Deliver a Controlled Substance namely, cocaine.”  The Judge, at that time, sentenced Applicant to 10 years confinement in the Texas Department of Corrections, and then suspended the sentence and placed the Applicant on Adult Probation for the same period of time.
  	II.
	This Court terminated the Probation early on August 25, 1982. (See “Exhibit G”, a copy of the “Early Termination Order of the Court Dismissing the Case” signed on August 25, 1982, and a copy of the letter from the Harris County Probation Department, dated August 25, 1982, attached hereto and incorporated herein as if fully reproduced in its entirety).
III. 
	Applicant seeks relief under this Writ in accordance with Article 8, Section 5 of the Texas Constitution and Article 11.072 of the Texas Code of Criminal Procedure.  Article 8, Section 5 of the Texas Constitution provides the following:
		District Court jurisdiction consists of exclusive, appellate, and original jurisdiction of all actions, proceedings, and remedies, except in cases where exclusive, appellate, or original jurisdiction may be conferred by this Constitution or other law on some other court, tribunal, or administrative body.  District Court judges shall have the power to issue writs necessary to enforce their jurisdiction. The District Court shall have appellate jurisdiction and general supervisory control over the County Commissioners Court, with such exceptions and under such regulations as may be prescribed by law.  (Emphasis added).

	Similarly, Article 11.072 of the Texas Code of Criminal Procedure provides in part that:
		Sec. 1.  This article establishes the procedures for an application for a writ of habeas corpus in a felony or misdemeanor case in which the applicant seeks relief from an order or a judgment of conviction ordering community supervision.

		Sec. 2 … (b)  At the time the application is filed, the applicant must be, or have been, on community supervision, and the application must challenge the legal validity of:
 
(1)  the conviction for which or order in which community supervision was imposed; (Emphasis added).
 
IV.
	That Applicant is unlawfully restrained of his liberty in that he has been rejected from carrying a firearm in Texas under the Texas Concealed Handgun License Statute and could potentially be arrested pursuant to the Federal Firearms Act pursuant to this judgment of conviction in Cause No. 123456 in the 232ND Judicial District of Harris County, Texas for the offense of Possession with Intent To Deliver a Controlled Substance, namely: Cocaine.
V.
	In this case, as noted above, the Applicant was arrested and charged under Cause Number 123456, out of the 232ND Judicial District Court of Harris County, Texas on October 28, 1978 with intentionally and knowingly “Possessing with the Intent to Deliver a Controlled Substance, namely: Cocaine.” (See “Exhibit A,” a copy of the “Criminal Complaint” filed October 28, 1978, attached hereto and incorporated herein as if fully reproduced in its entirety.)  According to the Docket Sheet, Applicant appeared before the 232ND Judicial District Court for a 48 Hour Review of his case on October 31, 1978.  (See “Exhibit B,” the Court’s “Docket Sheet”  attached hereto and incorporated herein as if fully reproduced in its entirety).  On October 31, 1978 Client was formally charged by “Criminal Information” with intentionally and knowingly Possessing with the Intent to Deliver a Controlled Substance, namely: Cocaine back on October 28, 1978.   (See “Exhibit C,” a copy of the  “Criminal Information” filed October 31, 1978 attached hereto and incorporated herein as if fully reproduced in its entirety).   With the agreement of the Assistant District Attorney and the approval of counsel for the defense at that time, Applicant executed a “Waiver of Indictment.”  (See “Exhibit D,” a copy of the “Waiver of Indictment,” attached hereto and incorporated herein as if fully reproduced in its entirety).   On March 15, 1979, Applicant appeared again before the 232ND Judicial District Court, and with the approval of his Counsel, executed at “Waiver of Trial by Jury in a Felony less than Capital” and entered into a “Stipulation of Evidence.” with the approval of the Honorable J.D. Guyon, Judge of the 232ND Judicial District Court.   (See “Exhibit E,” copies of the “Waiver of Trial by Jury less than Capital” and the “Stipulation of Evidence” both of which were filed March 15, 1979, and attached hereto and incorporated herein as if fully reproduced in its entirety).   Applicant was sentenced to ten years in the Texas Department of Corrections and granted adult probation for the same period of time in accordance with a plea bargain between the Applicant, his Attorney at that time, and the Assistant District Attorney, with the stipulation of no appeal without permission of the Court.  (See “Exhibit B”, and See “Exhibit F,” a copy of the “Judgment” filed on March 15, 1979, attached hereto and incorporated herein as if fully reproduced in its entirety).  In the next couple of years, Applicant heard of some cases from the Texas Court of Criminal Appeals that, in part, stated that he was improperly charged and his case should be dismissed.  He approached his Probation Officer with this information and on August 25, 1982 the Judge signed an Order early terminating Applicant’s probation.  (See “Exhibit G”).  Applicant received the letter dated the same from his Probation Officer informing him that his conviction was “set aside.” (See Id.).  With a copy of the letter and the Court’s Order Applicant believed his conviction was set aside and no longer existed.  Sometime near the end of 2001, Applicant made application with the Texas Department of P
	Page   of  10 Pages
Cause No. 111111-A
Application for Writ of Habeas Corpus
Ex Parte: John Doe
ublic Safety for a Concealed Handgun License under Title 4, Chapter 411 (H) of the Texas Government Code. On March 25, 2002, Applicant received a letter from the Texas Department of Public Safety disqualifying Applicant from receiving a Concealed Handgun License because the Department determined that Applicant had been convicted of a Felony in accordance with Section 411.172 (a) of the Texas Government Code. The letter cited the plea and probation in Cause Number 123456 in the 232ND Judicial District Court of Harris County, Texas back in March 15, 1979 for Possession with Intent to Deliver Controlled Substance.  (See “Exhibit H,” a copy of the letter dated March 25, 2002, attached hereto and incorporated herein as if fully reproduced in its entirety).  Applicant appealed the Department’s decision in accordance with Chapter 411 (H), Section 411.180 of the Texas Government Code.  (See, “Exhibit I” a copy of Applicant’s letter, attached hereto and incorporated herein as if fully reproduced in its entirety).  On July 17, 2002, Applicant’s Appeal was heard before Justice of the Peace of Precinct One, Place One in Hunt County, Texas.  The Justice Court affirmed the Texas Department of Public Safety’s denial of the Applicant’s License to Carry a Handgun in the State of Texas.  (See, “Exhibit J,” a copy of the “Order and the Court’s  “Administrative Hearing Docket,” attached hereto and incorporated herein as if fully reproduced in its entirety).
VI.
	The Judgment and Sentence in the instant case were rendered solely upon a Criminal Information for the offense of “Possession with Intent to Deliver a Controlled Substance namely, cocaine” in said Cause (123456), which is marked, “Exhibit C,” and which Criminal Information wholly fails to allege an essential element of said offense and/or any offense under the laws of the State of Texas as existed in 1978,  for the reason that said Criminal Information  fails to allege why “cocaine”, a substance not listed by name in a penalty group of the Controlled Substances Act then in effect, is a Controlled Substance. 
  	VII.
	The Criminal Information in the instant case, omitting the formal portions, alleges that the Applicant,
		…[O]n or about October 28, 1978 did then and there unlawfully with intent to deliver, intentionally and knowingly possess a controlled substance, namely, Cocaine.… (See “Exhibit C”).  (Emphasis added).
	



	In October, 1978 as well as on March 15, 1979, Article 4476-15, § 4.03, V.A.C.S., provided in relevant part: 	
		(a) Except as authorized by this Act, a person commits an offense if he knowingly or intentionally manufactures, delivers, or possesses with intent to manufacture or deliver a controlled substance listed in Penalty Group 1, 2, 3, or 4. (Emphasis added).

		(b) An offense under subsection (a) of this section with respect to 

			(1) a controlled substance in Penalty Group 1 is a felony of the first degree.…

	Likewise, the offense proscribed by Article 4476-l5§1.02(5), V.A.C.S., provided that:
		Controlled Substance means a drug, substance, or immediate precursor listed in Schedules I through V and Penalty Groups 1 through 4 of this Act.(Emphasis added).

	Moreover, at the time the commission of the alleged offense herein, Article 4476-15, §4.02, V.A.C.S., provided in part:
(a) For the purpose of establishing criminal penalties for violation of a provision of this Act, there are established the following groups of controlled substances…

		(b) Penalty Group 1. Penalty Group 1 shall include the following controlled substances:…

			3) Any of the following substances except those narcotic drugs listed in another group, however, produced: …

			(D) Coca leaves and any salt, compound, derivative or preparation of cocoa leaves, and any salt, compound, derivative, or preparation thereof which is chemically equivalent to or included within, the drug named and specifically enumerated by statute. (Emphasis added).

(See, “Exhibit K,” a copy of the “Volume 4, Revised Civil Statutes, Articles 2461 to 5561 of  West’s Texas Statutes and Codes,” as amended through November, 1973, attached hereto and incorporated herein as if fully reproduced in its entirety). 
	On the date alleged and proved, cocaine was not specifically named in a penalty group of the Controlled Substances Act, Article 4476-15, VACS. See Ex parte Perez, 618 S.W. 2d 770, 771 (Tex. Crim. App 1981) (en banc);  Taylor v. State, 610 S.W. 2d 471, 479 (Tex. Crim. App. 1981) (en banc); Crowl v. State, 611 S.W. 2d 59, 61 (Tex. Crim. App. 1980); and Fewell v. State, 687 S.W. 2d 807, 809 (Tex. App.-Hous. (14 Dist.) 1985.  In Crowl, the Court of Criminal Appeals held that an indictment alleging possession of cocaine without alleging why cocaine is a controlled substance was fundamentally defective.  Crowl v. State, 611 S.W. 2d at 60.  The same rationale was applied by the Court of Criminal Appeals in an indictment alleging delivery of cocaine without setting forth why cocaine is a controlled substance.  See Ex parte Perez, 618 S.W. 2d at 771 and Taylor v. State, 610 S.W. 2d at 479.
	Moreover in Taylor, The Court of Criminal Appeals has held,
 
[T]hat in a prosecution under the Controlled Substances Act for the manufacture, delivery, or possession of a substance not specifically named in a penalty group but which is otherwise described in a penalty group (for example, an isomer of methamphetamine), such description is an essential element of the offense which must be alleged in the indictment in order to state an offense. Id. at 478.

	In the instant case, the Criminal Information merely states that the Applicant was in possession of “Cocaine” which is not specifically named in the Act, and fails to list any description of the same which is an essential element of the offense.  Therefore, according to the rationale explained in Taylor, said Criminal Information does not state an offense.
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	In fact, neither Possession of Cocaine, nor Delivery of Cocaine, without further description, became an offense until August 27, 1979, when the 66TH Texas Legislature amended Article 4467-15, V.A.C.S. to specifically list Cocaine in the penalty groups. (See, “Exhibit L,” a copy of the “1979 Supplement to Compact Edition, Volume 2, West’s Texas Statutes and Codes,” as amended,  attached hereto and incorporated herein as if fully reproduced in its entirety).    The general rule in the above-referenced line of cases appears to be that in a prosecution under the Controlled Substances Act for the manufacture, delivery or possession of a substance not specifically named in a penalty group but which is otherwise described in a penalty group, such description is an essential element of the offense which must be alleged in the indictment in order to state an offense.   See Fewell v. State,   687 S.W. 2d at 809, and Ex parte Wilson, 588 S.W. 905, 908-09, (Tex. Crim. App. 1979). In Fewell, the appellant was indicted for possession of cocaine with intent to deliver.  After pleading not guilty a jury convicted him and assessed his punishment at twelve years confinement. Id. at 808.  The Court found that on the dates alleged and proved, cocaine was not specifically named in a penalty group of the Controlled Substances Act. Id. at 809.  The allegation in the indictment that the appellant possessed “a controlled substance, namely Cocaine,” without more, did not state an offense. Id.  Furthermore, the Court found that the appellant was arrested on September 20, 1978, and possession of cocaine, without further description did not become an offense until August 27, 1979. Id.  According to the Court, the appellant’s conduct, which occurred prior to the effective date of the amendment, is governed by prior law and thus the prior law controlled the disposition of the indictment. Id.  The Court reiterated the rule expressed in Ex parte Wilson and Taylor v. State:   
[T]hat in a prosecution under the Controlled Substances Act for the manufacture, delivery, or possession of a substance not specifically named in a penalty group but which is otherwise described in a penalty group (for example, an isomer of methamphetamine), such description is an essential element of the offense which must be alleged in the indictment in order to state an offense. See Ex parte Wilson,   588 S.W. 905 at 908 and Taylor v. State,  610 S.W. 2d at 477.

The Court went on to hold that the indictment in that case did not allege why cocaine, a substance not listed by name in a penalty group, is a controlled substance and therefore the indictment was fundamentally defective because if failed to allege an essential element of the offense. Fewell v. State,  687 S.W. 2d at 809.  
 	Therefore, Applicant’s conduct, which occurred prior to the effective date of the Amendment in 1979, is governed by the law in effect at the time of said conduct, and thus, said law controls the disposition of the instant Criminal Information.  Under the prior law, the Criminal Information in this case does not allege why Cocaine, a substance not listed by name in a penalty group, is a Controlled Substance.  Therefore, the Criminal Information fails to allege an essential element of the offense and is therefore fundamentally defective.
VIII.
	Applicant therefore submits that the Criminal Information in Cause No. 123456 is fundamentally defective and void, and the subsequent judgment and sentence entered in the said cause are also void.
	WHEREFORE, PREMISES CONSIDERED, the Applicant respectfully prays that this Honorable Court set aside the Judgment and Sentence in the instant case and Order the  conviction and the Criminal Information in Cause No. 123456 void.  Applicant also prays for any further relief that this Court deems equitable and necessary.





                    					Respectfully  submitted,

			

						                                                                   
						
						Attorney for Applicant          


	CERTIFICATE OF SERVICE

	I, the undersigned, hereby certify that a true and correct copy of the Applicant’s  Application for Writ of Habeas Corpus was delivered to the Assistant District Attorney of _________County assigned to this case on this the _____ day of _______, 200__.

	(   )  		By depositing same via certified mail, return receipt requested, in an United States mail depository, postage prepaid; or
	(   )		By telephonic document transfer via facsimile to ________; or
	(   )		By depositing same via regular mail in an United   States mail depository, postage prepaid; or
	(   )		By hand delivering same to above named individual at the address listed above.


					                                                                                       
					ATTORNEY FOR DEFENDANT

