NO. 123456
THE STATE OF TEXAS	§		IN THE______ DISTRICT COURT
§
V.	§		OF
§
JOHN DOE	§		____________ COUNTY, TEXAS


EX PARTE MOTION FOR COURT APPROVAL FOR
REIMBURSEMENT OF DEFENSE COSTS PURSUANT TO 
ARTICLE 26.05(d) TEXAS CODE OF CRIMINAL PROCEDURE


TO THE HONORABLE  JUDGE OF SAID COURT:

	COMES NOW, JOHN DOE, your Accused Citizen, by and through counsel to respectfully request this Court to provide for expenses of investigation pursuant to Article 26.05, Texas Code of Criminal Procedure and in support of this motion your Accused Citizen avers as follows:
I.
	The Citizen Accused is charged by indictment with the offense of Aggravated Robbery with a deadly weapon, a first degree felony.  The Accused Citizen is unable to pay an attorney to represent him in this case.
II.
	The Court has appointed the undersigned counsel to represent the Accused Citizen in this case.  The Citizen Accused requests that the court appoint an Eye‑Witness Identification expert for the following reasons:
1.	ab	The problems of mistaken identity has long been recognized by the courts.  See, e.g., United States v. Wade, 388 U.S. 218, 228 (1967), Brennan, J. (“[t]he vagaries of eyewitness identification are well‑known; the annals of criminal law are rife with instances of mistaken identification.”); People v. Gardner, 35 Ill. 2d 564, 572 (1966)(citation omitted) (“Of all the factors that account for the conviction of the innocent, the fallibility of eye‑witness identification ranks at the top.”); Jackson v. Fogg, 589 F.2d 108, 112 (2d Cir. 1978)(“[c]enturies of experience in the administration of justice have shown that convictions based solely on the testimony that identifies a victim previously unknown to the witness is highly suspect.  Of all the various kinds of evidence it is the least reliable . . .”).
	
2.	ab	The problems of mistaken identification continue unabated to the present day.  Due to advances in DNA evidence, we know that mistaken identification evidence is the single largest cause of wrongful convictions.  See Wells, et. al, Eyewitness Identification Procedures: Recommendations for Lineups and Photospreads, Law and Human Behavior, Vol. 22, No. 6 (1998).  According to the authors, in 36 of the first 40 cases of DNA exoneration, one or more eyewitnesses falsely identified the wrongfully convicted person.According to the Innocence Project, a non‑profit legal clinic based out of the Benjamin N. Cardozo School of Law, as of April 22, 2004, 143 people have been exonerated by postconviction DNA testing of evidence.  See "http://innocenceproject.org"  According to the Innocence Project, mistaken eyewitness identification played a major part in the wrongful convictions of 60 of the first 82 DNA exonerations.

3.	ab	Eyewitness identifications play a pivotal role in the criminal justice system, yet they suffer an alarmingly high rate of error.  The overall accuracy of eyewitnesses in psychological studies frequently runs under fifty (50) percent. See, e.g., Davenport et. al, Eyewitness Identification Evidence: Evaluating Commonsense Evaluations, 3 Psychol. Pub. Pol. & L. 338, 339. 


4.	ab	Because of the problems of mistaken eyewitness identification, there is an emerging national trend toward the admission of eyewitness identification expert testimony.  See United States v. Smithers, 212 F.3d 306, 311 (6th Cir. 2000)(describing a judicial trend toward, and an empirically supported need for, accepting expert testimony about eyewitness identification).

	As noted above an Eye‑Witness Identification expert will provide admissible evidence that will assist Defense Counsel in preparing defenses to provide effective assistance of counsel to your Citizen Accused.
III.
	Depending on the manner in which the State will make discovery available to the defense team and the length of trials, it is anticipated that the Eye‑Witness Identification Expert would work on Mr. Doe’s cases for a total of fifteen to thirty hours for this endeavor.
IV.
	That due to the serious nature of the offense, and to preserve your Citizen Accused’s rights under the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution, and Article I, Sections 10 and 19 of the Texas Constitution, it is imperative that Defense counsel have available a reasonable amount of money to secure the services of an expert.  Articles 1.04, 1.05 and 1.05(b) of the Texas Code of Criminal Procedure further support the granting of this Motion.

	WHEREFORE, PREMISES CONSIDERED, your Citizen Accused respectfully prays that this Honorable Court will authorize reasonable sums of money in order to permit your Citizen Accused to hire an expert in order to conduct the necessary preparation of this cause, and that the Court will authorize and order the County Auditor of __________ County, Texas, to pay said costs of such services.
Respectfully Submitted,

							___________________________
							Attorney for Defendant
