NO. 123456

THE STATE OF TEXAS	§		IN THE _____ DISTRICT COURT
§
V.	§		OF
§
JOHN DOE	§		____________ COUNTY, TEXAS

EX PARTE, SEALED 

MOTION FOR APPOINTMENT OF MITIGATION SPECIALIST

	NOTICE TO CLERK OF COURT:  This application is to be considered EX PARTE and is filed for purposes of the record.  This application is required to be SEALED, by law, and  disclosure can be made ONLY to the TRIAL COURT and COUNSEL FOR DEFENDANT
TO THE HONORABLE JUDGE OF SAID COURT:
	Comes now JOHN DOE, Defendant in the above entitled and numbered cause, by counsel, and pursuant to Texas Code of Criminal Procedure, art. 26.05(a), the 5th, 6th, 8th, and 14th Amendments to the United State Constitution, and Sections 10, 13 and 19 of Article I of the Texas Constitution and other authority cited herein, moves this Court to enter a finding that there is a reasonable necessity for expert assistance and funding in support of Defendant’s right to defend against the penalty sought by the State of Texas.  In support thereof, Defendant would show:
1.
1.01	Defendant has been indicted by the Lubbock County Grand Jury for the offense of aggravated assault.  The range of punishment authorized by statute is confinement in the Texas Department of Criminal Justice for not less than two (2) nor more than twenty (20) years and a fine not to exceed $10,000.00.  Defendant’s background, record and the circumstances of the offense, including his general mental status prior to and at the time of the offense, will be significant factors at trial and relevant to issues that will be decided by the jury.  Jackson v. State, 160 S.W.3d 568 (Tex.Crim.App. 2005).
1.02	Expert assistance will be necessary to prepare and present this evidence on behalf of Defendant and to mitigate against the imposition of the punishment sought by the State of Texas.
1.03  	This Court has determined that Defendant is indigent.  Counsel is unable to retain any expert assistance due to Defendant’s indigent status.
2.
2.01  	The funding that is requested will provide Counsel with essential tools to defend against the indictment returned and the penalty sought by the State of Texas.  The Defendant is entitled to such expert assistance upon a threshold showing that the assistance sought is relevant to a significant factor at trial.  Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087 (1985).  This holding by the Supreme Court has been followed by the Texas Court of Criminal Appeals.  De Freece v. State, 848 S.W.2d 150 (Tex.Crim.App. 1993).
2.02  	Appointment for expert assistance should be made regardless of the expert’s field of expertise as there is no principled way to distinguish between psychiatric and non-psychiatric experts.  The denial of the appointment of an expert under Ake amounts to “structural error which cannot be evaluated for harm”.  Rey v. State, 897 S.W.2d 333 (Tex.Crim.App. 1995).
2.03  	Counsel would be ineffective for failing to adequately investigate and present mitigating evidence.  Williams v. Taylor, 529 U.S. 362, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000).  Counsel’s strategic choices concerning what mitigating evidence to present at trial must be informed choices.  Strickland v. Washington, 466 U.S. 668 (1984).  In Wiggins v. Smith, 539 U.S. 510 (2003), a trial judge was quoted in the Wiggins state habeas proceeding held in 1995 as saying “[n]ot to do a social history, at least to see what you have got, to me is absolute error.  I would be flabbergasted if the Court of Appeals said anything else.”  The United States Supreme Court has agreed with this observation.
2.04  	The Sixth Amendment guarantees to defendants a right to effective representation.  See United States v. Fessel, 531 F.2d 1275, 1279 (5th Cir. 1976), Ex Parte Briggs, 2005 LEXIS 2174 (Tex. Crim. App. December 16, 2005).  Under Briggs, when an indigent defendant cannot otherwise afford an expert witness, counsel must request funding for the expert witness pursuant to Ake v. Oklahoma in order to ensure that the defendant receives effective representation.  Briggs, 2005 LEXIS 2174 at *20 - *24.
2.05  	Defense counsel in the past has been found to be ineffective in a non-capital case for failing to develop evidence of the client’s mental health impairment for presentation at the punishment phase of trial.  Miller v. Dretke, 420 F. 3d. 356 (5th Cir. Tex. 2005).  Mental health impairment cannot be adequately identified unless and until the mitigation investigation is completed.
3.
3.01  	Counsel would show the Court that Defendant previously suffered a traumatic brain injury as a teen that required immediate surgery and has caused Defendant to suffer frequent debilitating seizures which require 48 to 72 hours of recovery before Defendant returns to a completely cognizable state.  Counsel has reason to believe that Defendant suffered from a seizure of this nature in the days preceding his arrest in the instant matter.
3.02  	Counsel moves the Court for funding to hire a mitigation specialist.  Mitigation specialists possess clinical and information-gathering skills and training that most lawyers do not have.  A mitigation specialist has the knowledge and training to collect and evaluate the medical, psychiatric, and social history of the Defendant and determine what, if any, expert assistance is required for both the guilt/innocence and punishment (if necessary) phases of trial.  Furthermore, the mitigation specialist can assist counsel in the preparation and presentation of the mitigation evidence that will be presented to the jury at trial.
3.03  	The evidence and records the mitigation investigator will collect and that are relevant to both the guilt/innocence and punishment phase of the trial will consist of:
(A)	ab	MENTAL AND PHYSICAL HEALTH: history of mental or physical illness or injury (including an alleged commitment of Defendant to the state hospital in Vernon, Texas), alcohol and drug use, birth trauma, including fetal alcohol or drug syndrome, and developmental delays;
	(B)  	EDUCATIONAL HISTORY: achievement, performance and behavior, special education needs, cognitive limitations, and learning disability;
	(C)  	EMPLOYMENT: Employment and training history, including skills, performance and barriers to employability;
	(D)  	FAMILY AND SOCIAL HISTORY: (i) physical, sexual or emotional abuse; (ii) prior adult and juvenile records; (iii) prior correctional experience including conduct in the institution and clinical services; (iv) verification, explanation and expansion of material through contact with collateral sources.
3.04  	The evidence that is to be collected by the mitigation investigator is made relevant by Texas Code of Criminal Procedure 37.070 and Minor v. State, 91 S.W.3d 824, 830 (Tex.App.–Fort Worth 2002, n.p.h.).
4.
4.01  	Attached is the resume of________________, criminal defense investigator and mitigation specialist.
4.02  	The issues of Defendant’s traumatic brain injury and the resulting seizures suffered by Defendant, Defendant’s social history, and Defendant’s mental health records, including Defendant’s hospitalization in Vernon, will be developed for presentation to the jury as a part of the Defendant’s penalty phase mitigation.  He will also assist counsel in determining what, if any, additional experts will be needed as essential tools in the presentation of evidence at trial.
4.03  	Mr.________ customary rate, which counsel believes to be a reasonable rate in this county for similar services required of someone with Mr. ___________qualifications, is $65.00 per hour, plus out of pocket expenses.  Mr. _________ anticipates that the initial mitigation investigation will require a minimum of 35 to 40 hours.  As such, counsel seeks funding in the amount of $2,500.00.
4.04  	It is anticipated that additional funding will be needed for further investigation.  Prior to the request for additional funding, counsel will inform the Court of the extent of the mitigation investigation performed to that time and an estimate of the hours that will be required to complete the investigation, preparation and implementation of the defense’s mitigation plan.
4.05  	Prior to submitting any statement to the Court for payment to Mr. ________, or for reimbursement of amount advanced by counsel, counsel will review the work of Mr. ________, to determine that the time devoted to the case was (i) reasonable and necessary and (ii) consistent with this Court’s authorization.
5.
5.01  	This motion is made ex parte pursuant to Tex. C. Crim. P. Art. 26.05(d).  
5.02  	It would be fundamentally unfair to require this indigent to divulge to the prosecution the nature of this motion for funding which will necessarily inform the State of defensive theories of mitigation.  Williams v. State, 958 S.W.2d 186 (Tex.Crim.App. 1997).  
5.03  	If the undersigned counsel were retained by the accused, there would be no requirement that the State be notified of the retention of expert assistance.
5.04  	Accordingly, counsel moves that the Court’s Order, finding that a threshold showing of necessity has been made, seal the instant motion and order.

6.
	WHEREFORE PREMISES CONSIDERED, Movant prays that this Court:
	(1)  	Find that such funding request is reasonable and that a threshold showing has been made that a mitigation specialist is an essential tool in the presentation of a defense against the indictment returned and the penalty sought;
	(2)  	Approve initial funding in the amount of $2,500.00 for 35 to 40 hours of. ____________work, in addition to out of pocket expenses;
	(3)  	Order that this motion and the Court’s Order be sealed as prayed for herein; and
	(4)  	That the Movant have such other and further relief as he may show himself to be justly entitled.
	(5)  	Should the Court deny funding, the Court should, pursuant to Tex. C. Crim. P. Art. 26.05(d), state the reason for denial in writing, attached the denial to the confidential request, submit the request and denial as a sealed exhibit to the record and immediately notify counsel of the denial.
						Respectfully submitted,



						                                                       
						Attorney for Defendant

							


								

CERTIFICATE AS TO NON-SERVICE

	I hereby do certify that this motion has been presented, ex parte, to the Court.  A copy has not been furnished to counsel for the State.
					
						____________________________
						



































								

NO. 123456


THE STATE OF TEXAS	§		IN THE _____ DISTRICT COURT
§
V.	§		OF
§
JOHN DOE	§		____________ COUNTY, TEXAS


EX PARTE, SEALED

ORDER REGARDING MOTION FOR APPOINTMENT OF
MITIGATION SPECIALIST

	NOTICE TO CLERK OF COURT:  This application is to be considered EX PARTE and is filed for purposes of the record.  This application is required to be SEALED, by law, and  disclosure can be made ONLY to the TRIAL COURT and COUNSEL FOR DEFENDANT

	On this day, the Motion for Appointment of Mitigation Specialist was properly presented to the Court, and the Court being of the opinion that said Motion should be granted;
	IT IS THEREFORE, ORDERED, ADJUDGED and DECREED by the Court that__________ is hereby appointed as a mitigation expert for the Defendant to investigate those areas that are appropriate in assisting counsel for the Defendant in the preparation of the defense.
	IT IS FURTHER ORDERED that said investigator to be paid for by funds which have been made available to the Defendant for the preparation of his defense in the amount of $2,500.00.
	IT IS FURTHER ORDERED that the Clerk of this Court shall seal this Order together with the above motion and any disclosure is prohibited to anyone other than defense counsel or this Court.



	SIGNED this                    day of                                                       , 2006.



						                                                                        						Judge Presiding






































NO. 123456


THE STATE OF TEXAS	§		IN THE _____ DISTRICT COURT
§
V.	§		OF
§
JOHN DOE	§		____________ COUNTY, TEXAS
							

EX PARTE, SEALED

ORDER REGARDING MOTION FOR APPOINTMENT OF
MITIGATION SPECIALIST

	NOTICE TO CLERK OF COURT:  This application is to be considered EX PARTE and is filed for purposes of the record.  This application is required to be SEALED, by law, and  disclosure can be made ONLY to the TRIAL COURT and COUNSEL FOR DEFENDANT

	On this day, the Motion for Appointment of Mitigation Specialist was properly presented to the Court, and the Court being of the opinion that said Motion should be denied.  The reasons for said denial are attached hereto as Exhibit           .
	IT IS FURTHER ORDERED that the Clerk of this Court shall seal this Order together with the above motion and any disclosure is prohibited to anyone other than defense counsel or this Court.

	SIGNED this                    day of                                                       , 2006.



						                                                                       						Judge Presiding
