Cause No. __________

STATE OF TEXAS				§		IN THE _______________ COURT
						§
V.						§		COURT DESIGNATION
						§
***						§		_______________ COUNTY, TEXAS



MOTION TO QUASH INDICTMENT


TO THE HONORABLE JUDGE OF SAID COURT:

	COMES NOW ***, the Defendant in the above styled and numbered cause and files this 
his/her motion to quash and dismiss the indictment pending against him/her and for cause would 
show the Court as follows:
	
	I.
The Defendant stands charged by a _____ count indictment, alleging the offense of 
________________________, pursuant to Section _____, Texas Penal Code, a _____ degree 
felony.  The indictment alleges that “on or about” ____________________, the Defendant did:

[Quote language in indictment alleging offense.]
	
	II.
In Texas, the State may allege that an offense occurred on or about a particular date but may prove 
that the conduct charged occurred any time on or before the date the indictment was filed, within the 
statute of limitations for that offense.  Ex parte Goodbread, 967 S.W.2d 859, 860 (Tex. Crim. App. 
1998); Tex. Code Crim. Proc. art. 21.02, § (6).  Such an allegation is considered to put the 
Defendant on notice that he/she must be prepared to respond to proof showing the alleged act or 
acts of criminal misconduct occurred during the applicable statute of limitations.  Thomas v. State, 
753 S.W.2d 688, 693 (Tex. Crim. App. 1988); Stahle v. State, 970 S.W.2d 682 (Tex. App.—Dallas 
1998, pet. ref’d.). 
The statute of limitations for the offense alleged in the indictment is _____ years.  
	
	III.
In response to the Defendant’s request for notice of extraneous offenses, the State has filed written 
notice of its intent to offer evidence of extraneous offenses or other bad acts.  A copy of the notice 
of extraneous offenses is attached hereto as Exhibit “_____”.  Included in that notice is the 
allegation that the Defendant engaged in the following conduct:

[Set forth the allegation from the notice of extraneous offenses that includes conduct that is the 
same as that alleged in the indictment.]

	IV.
The allegations in the indictment that “on or about” [date] the Defendant did [repeat allegations in 
indictment] is an allegation that the Defendant committed that offense sometime within _____ years 
of the date of the presentation of the indictment.  The State’s notice of extraneous offenses alleges 
that the Defendant engaged in the same conduct during the same period of time.  The 
broad time frame in which the indictment alleges the offense was committed, in conjunction with the 
same time frame within which extraneous incidents of the same conduct are alleged to have been 
committed, renders the indictment vague, uncertain and ambiguous because it does not give the 
Defendant adequate notice of the particular incident of conduct for which he is being tried.  The 
allegation in the indictment does not give the Defendant sufficient notice of the particular charge 
against him so that he can distinguish that charge from the extraneous offenses alleged in the State’s 
notice of intent to offer evidence of extraneous offenses.  As such, the Defendant is not given 
sufficient notice of the charge against him/her so that he/she can prepare to defend those allegations 
and is placed in danger of being twice held in jeopardy for the same offense.  Swabado v. State, 597 
S.W.2d 361 (Tex. Crim. App. 1980); Amaya v. State, 551 S.W.2d 385 (Tex. Crim. App. 1977); 
U.S. Const amend. X, VI, and XIV; Tex. Const. art. I, § 10, § 15 and § 19.
	
	V.
The use of the “on or about” allegation in conjunction with the introduction of like extraneous 
offenses into evidence prevents the Defendant from determining whether he is being tried for the 
particular incident of misconduct that the grand jury screened and is the basis for the indictment.  
The Defendant has the right to have a grand jury pass upon the question of whether there is probable 
cause to believe that he committed the particular offense alleged in the indictment.  Duron v. State, 
956 S.W.2d 547 (Tex. Crim. App. 1997); Tex. Const. art I, § 10.  As it can not be determined from 
the face of the indictment whether the Defendant is being tried for the incident of misconduct 
reviewed by the grand jury, the indictment should be quashed and dismissed.
	
	VI.
The inability to distinguish the offense alleged in the indictment from the extraneous offenses 
prevents the defense from knowing when to request, and the Court from knowing when and for 
what conduct, to give the limiting instruction to the jury as to the purpose for the admission of the 
extraneous matter.  Jones v. State, 944 S.W.2d 642, 653 (Tex. Crim. App. 1996).
	
	VII.
The failure of the indictment to state a particular date for the offense alleged therein prevents the 
Defendant from knowing whether he may be eligible for deferred adjudication community 
supervision and the punishment range if the Defendant is convicted.  For offenses committed on or 
after September 1, 1997, a defendant may only be placed on deferred adjudication community 
supervision if the judge makes a finding in open court that such a sentence would be in the best 
interest of the victim.  Without knowing the date of the offense alleged in the indictment, the 
Defendant can not determine whether a sentence of deferred adjudication community supervision is 
part of the range of punishment open to him. Tex. Code Crim. Proc. art. 42.12, § 5(a.)
	
	VIII.
Without knowing the date of the offense for which the Defendant is being tried and convicted, it 
cannot be determined when the Defendant would be eligible for parole.  Over the last ten years 
parole eligibility has changed for the offense of _____________, as follows:
[Set forth how parole eligibility has change for the particular offense.  See Gov’t Code § 
508.145, and prior versions of Tex. Code Crim. Proc. art. 42.18, § 8.]
	
	IX.
[Include any other ground where the law that effects your case has changed in the ten years 
prior to presentation of the indictment.  For instance, applicability of Tex. Code Crim. Proc. 
art. 37.07, § 3,(extraneous offenses at punishment) and Tex. Penal Code § 12.42(c)(2), (Two 
Strike Rule).]
	
	X.
Due to the vagueness of the allegations in the indictment, and in conjunction with the offer into 
evidence by the State of extraneous offenses, the indictment does not give the Defendant adequate 
notice of the charges against him/her such that he/she can adequately prepare for trial, be protected 
from being twice held in jeopardy for the same conduct, and be adequately informed of which law 
applies to his case, in violation of his/her rights pursuant to the Fifth, Sixth and Fourteenth 
Amendments of the United States Constitution and Article I, Section 10, 15 and 19 of the Texas 
Constitution.

	WHEREFORE, the Defendant prays that the Court quash the indictment and order it 
dismissed.






Respectfully Submitted,


____________________________________
Attorney Name
State Bar Number
Address
City, State, Zip
Phone 
Fax

Attorney for Defendant
***

























CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing Motion to Quash Indictment was 
served upon the attorney for the State on ________________________, 200___.

____________________________________
Attorney for Defendant









Cause No. __________
STATE OF TEXAS				§		IN THE _______________ COURT
						§
V.						§		COURT DESIGNATION
						§
***						§		_______________ COUNTY, TEXAS

					   ORDER


On this day came on to be heard Defendant’s Motion to Quash Indictment.  The Court, having 

considered the motion and argument of counsel, it is hereby _____________________________.


SIGNED this ____ day of ________________, 20___.


______________________________
JUDGE PRESIDING

	
